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ON THE ROAD
By Norm Bowers, Local Road Engineer

County Road Width Map

With the update of Chip Wood’s excellent 
reference document “Road Right-of-way 
Laws of Kansas,” it seems like a good time 

to talk about the need to have a ready reference 
on the width of county and township road right-
of-way. In central and eastern Kansas we used 
to have fences along our roads that defined the 
right-of-way. But right-of-way fences are rare now except along 
pasture land. So now when we clean out a ditch or install a culvert 
we need an approximation of the right-of-way line. Can you look 
at the road in Figure 1 and tell me where the right-of-way line is 
located?

It is a common legal principle that every person is expected to 
know where their property line is located, and this presumably 
includes the road right-of-way line. While not yet litigated 
in Kansas, the Ohio Supreme Court stated in a 1992 case 
(Manufacturer’s Natl. Bank of Detroit v. Erie Cty. Road Comm., 
63 Ohio St.3d 318): “Respondent Boos (the farmer) argues that 
requiring a land user to determine exactly where the right-of-
way lines are located places too great a burden on the land user. 
However, a landowner or occupier is under an obligation to know 
the boundaries of the property. The border of the right-of-way is 
a boundary line like any other.” “Accordingly we hold that where 
the abutting landowner or occupier uses the highway right-of-
way in a manner inconsistent with a highway purpose, and where 
such usage constitutes an unreasonable hazard to the users of the 
highway, the landowner or occupier may be liable for damages 
proximately caused by the improper use of the right-of-way.” It 
is obvious that both the county and the land owner need to know 
where the right-of-way line is located when working on or near 
the road. 

Every county needs to have a map or other system to rapidly 
determine the right-of-way width of a particular road. This 
information is needed almost every day. Here are some examples. 
1. A utility company wants to install a power line near the right-
of-way line. 2. A farmer wants to build a fence. 3. The county
or township wants to clean out a ditch and there is no fence. 4.
Bad sight distance at an intersection because a farmer appeared
to plant corn to close to the road. A county employee or a land
owner should be able to call the office and get the road width in a
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matter of minutes. The width doesn’t give the exact 
location of the right-of-way line but it gets you 
close. Unless the line surveyed the crew will need 
to stay back a few feet. 

There are a lot of misconceptions or lack of 
knowledge in the field. A couple of years ago a 
township trustee told me all the township roads in 
his township had a 40 ft. wide right-of-way. This 
trustee had been a township official for 20+ years 
and should have known what he was talking about, 
but he didn’t. I told him I never saw a township 
that had all 40 ft. roads, but he was insistent. I 
walked over to the courthouse and checked at the 
road office and found a map that indicated the 
width of section line roads. You probably guessed; 
they were not all 40 feet, in fact, most miles were 
50 or 60 feet. So the old township official didn’t 
know what he thought he knew, and that hampered 
road work for his entire term of office. 

Road Opening Records
Due to the way rural roads were opened, the right-

of-way width can be different 
in each mile. A little history 
is in order to explain how a 
road was opened as the county 
was settled. Usually a petition 
signed by a certain number of 
people was submitted to the 
county commission. The county 
commission appointed road 
viewers. 
The road viewers set a date and 
time to view the road, and notice 
was published in the paper and sent 
to adjacent land owners. At the 
designated time the road viewers 
and the county surveyor would 
view the area where the road was 
requested. The viewers made an 
opinion on if the road would be 

of public utility and also determined the most 
practical route of the road. 

The county surveyor would stake the road location 
determined by the viewers. Adjacent land owners 
would submit claims for damages based on the 
location of the road, and the viewers would 
recommend the amount they thought was justified. 
The county surveyor made field notes of the road 
location and would later draw the location of the 
road in a road record book and perhaps place a 
copy in the road opening packet. 

The county commission would receive the report 
of the road viewers and order the road to be 
opened a certain width, or reject the petition. The 
road opening proceedings were filed at the county 
clerk’s office in accordance with state law (K.S.A. 
19-310), and were not recorded at the register of 
deeds. For that reason title companies do not show 
road openings on their title reports and abstracts. 

FIGURE 1: Where is the right-of-way line on this road? You 
cannot do a decent job of cleaning a ditch without knowing the 
right-of-way width.
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If road opening records for the mile of interest 
can be found, we should always use the specific 
width indicated in the road record. Incomplete road 
records are common and the lack of a road width 
was considered by the Kansas Supreme Court in 
1874 in Willis v Sproule 13 Kan 194. The court 
ruled that if the width was not stated in the road 
records, then the width would be the minimum 
road width allowed by statute. The minimum road 
width from 1860 to 1864 was 66 feet, and from 
1864 to 1963 was 40 feet. 

Section Line Roads Opened by State Law 
If there is no road record and the road is on or 
very near the section line, then the road may have 
been opened by state law. In the counties shaded 
in Figure 2, the state legislature declared public 
highways on all section lines, and with a few 
exceptions, a width was stated. 

Certain provisions were supposed to be followed 
by the county in the opening of roads, but since 
the process was so simple, the procedures are 
rarely included in the road records. Therefore, it 
is rather unusual to find complete documentation. 
If you find no road records on section line roads 
in those counties highlighted in Figure 1, then it is 
reasonable to assume that the width is determined 
by state law. Refer to the Road Right-of-way Laws 
of Kansas by Chip Woods for the road width in 
state law for a specific county. 

Federal Aid Routes
The Federal Highway Act of 1944 provided the 
states federal funds for highway construction with 
a provision that at least 1/2 of the funds were to be 

distributed to counties. 
These federal funds 
enabled a large scale 
upgrade of county federal 
aid routes. Between 1944 
and 1973 almost 24,000 
miles of Kansas county 
roads were improved with 
federal funds. Federal 
laws did not require 
recording easements at 
the register of deeds until 
1970. Many counties 
(over half) did not 
record the road widening 
easements at the Register 
of Deeds. The result is 

that many of the right-of-way widening documents 
have been lost. 

If your county did not record the road widening 
easements then you should measure every mile 

FIGURE 2: Counties with section line roads opened by state law. 

for

www.kansansforwind.com /kansansforwind

SUPPORT THE WIND ENERGY INDUSTRY

we are citizens, businesses and community leaders who

as a vital component to creating a quality lifestyle

IN THE SUNFLOWER STATE

COUNTY COMMENT • November 2017 3

continued next page



and document the actual right-of-way width. It is 
important to document the existing right-of-way 
in case fences and other improvement along the 
line are removed and the actual right-of-way is 
obliterated. 

Need for a Right-of-way Map
Now let me get back to the point of this article – 
that every county needs to have a map or other 
system to rapidly determine the right-of-way 
width of a particular road. Right-of-way fences 
are rare now except around pastures, so in order 
to clean a ditch we need to know the right-of-way 
with. If you do not have this information in your 
county, it is time to bite the bullet and develop 
the information. It is information that is needed 
almost every day and without it you will struggle 
whenever there is a right-of-way issue. 

The amount of work necessary will depend on the 
status of your records. The goal would be to have a 
map with the road width and road opening number. 
Someone may have to go through all the road 

records; that is typically hundreds of records. It is 
not an easy job, but it is essential information. It 
may be necessary to hire a part time or temporary 
person to do this job. A local surveyor can provide 
advice on researching the records. 

In the road business our neighbors are everyone 
that owns land in the county. Our neighbors expect 
us to confine our road work to our right-of-way; 
we cannot do that if we don’t know the width of 
the road. Let’s get busy indexing our road records. 
It will make our job a lot easier in the long term. n

If you like roads, and who doesn’t, you may be 
interested in my twice monthly email on current 
road issues and road items of statewide interest. 
If you would like to receive these emails just send 
me an email request with position, and county or 
company at bowers@kansascounties.org .

In November 2014, the Federal Aviation Administration (FAA) adopted a policy concerning the use of airport 
revenues and proceeds from taxes on aviation fuel. According to this policy, state or local taxes on aviation 
fuel are considered airport revenue and subject to the revenue-use requirement. Airport revenues can only be 

expended for the capital or operating costs of the airport; the local airport system; or other local facilities owned 
or operated by the airport owner or operator and directly and substantially related to the air transportation of 
passengers or property. State taxes on aviation fuel can also be used to support state aviation programs.

To help state and local governments come into compliance with this policy the FAA requested they submit 
action plans detailing what they would do to ensure any funds collected from aviation fuel taxes would be used 
for airport purposes. (See Policy and Procedures Concerning the Use of Airport Revenue; Proceeds From Taxes 
on Aviation Fuel, 79 Federal Register 66,282 (PDF).) The FAA has requested that state and local action plans 
are submitted by December 8, 2017.

The FAA posts submitted plans as they are received on the FAA website https://www.faa.gov/airports/airport_
compliance/aviation_fuel_tax/. These plans may be used as a reference or example for local governments in 
preparing their own action plan. A sample action plan that includes the FAA criteria is attached here. (See 
attachment)

If there are questions regarding this policy please contact Mark Beshears, with the Kansas Department of 
Revenue. He may be reached via e-mail at Mark.Beshears@KS.GOV or by phone at 785-296-4555.  n

FAA REQUIRES NEW FUELS TAX PROCESS FOR COUNTY AIRPORTS

By Jordan Raye & Mark Beshears
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